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ENVIRONMENT, CLIMATE CHANGE AND LAND REFORM COMMITTEE 
 

AGENDA 
 

12th Meeting, 2019 (Session 5) 
 

Tuesday 23 April 2019 
 
The Committee will meet at 9.30 am in the Robert Burns Room (CR1). 
 
1. Decision on taking business in private: The Committee will decide whether 

to take item 3 in private and whether its consideration of evidence taken in 
relation to EU exit should be taken in private at future meetings. 

 
2. EU exit and the environment: The Committee will take evidence from— 
 

Linda Ovens, Director, Entec Solutions and Centre Councillor, Chartered 
Institution of Wastes Management Scotland; 
 
Libby Peake, Senior Policy Adviser - resource stewardship, Green 
Alliance; 
 
Stephen Freeland, Policy Advisor and Co-ordinator, Scottish 
Environmental Services Association; 
 
Rebecca Walker, Head of Function (Materials), Scottish Environment 
Protection Agency; 
 
Iain Gulland, Chief Executive Officer, Zero Waste Scotland; 
 

and then from— 
 

Michael Warhurst, Executive Director, CHEM Trust; 
 
Silvia Segna, REACH Executive, Chemical Industries Association; 
 
Tom Shields, Acting Chair, Chemical Sciences Scotland; 
 
Janice Milne, Head of Function (Energy), Scottish Environment Protection 
Agency. 
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3. EU exit and the environment: The Committee will review the evidence taken 
earlier in the meeting. 

 
4. Work programme (in private): The Committee will consider its work 

programme. 
 
 

Lynn Tullis 
Clerk to the Environment, Climate Change and Land Reform Committee 

Room T3.40 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5240 

Email: ecclr.committee@parliament.scot. 
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The papers for this meeting are as follows— 
 
Agenda item 2  

Paper by the clerk 
 

ECCLR/S5/19/12/1 

PRIVATE PAPER 
 

ECCLR/S5/19/12/2 
(P) 

Agenda item 4  

PRIVATE PAPER 
 

ECCLR/S5/19/12/3 
(P) 
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Environment, Climate Change and Land Reform Committee 
 

12th Meeting, 2019 (Session 5), Tuesday, 23 April 2019 
 

EU and the environment 
 
Background 

1. The Committee considered its work programme in relation to the UK’s 
withdrawal from the EU on 5 March 2019 and agreed to focus on the following 
areas— 

• Environmental risks associated with exit, especially in the event of a ‘no 
deal’; 

• New (or returning) powers/common frameworks; and 

• Environmental principles and governance. 

In advance of the Cabinet Secretaries’ evidence, the Committee agreed to write 
to the Scottish Government seeking further information on a number of points.  
A copy of the letter is attached at Annexe A.  The Committee has asked for a 
response by 16 April in order to inform its discussions with stakeholders at this 
meeting, as well as the Cabinet Secretaries at the next meeting.  This is 
attached as Annexe B. Related correspondence from the Cabinet Secretary to 
the Chair of the House of Commons Environmental Audit Committee, 26 
February 2019 is attached as Annexe C. 

Environmental risks associated with EU exit 

2. The Committee explored with the Cabinet Secretary, when she gave 
evidence to the Committee on 4 December 2018, the environmental risks 
associated with EU exit identified by the Scottish Government.  The Cabinet 
Secretary stated— 

“We have a number of concerns about our day 1 readiness in the event 
of there being no deal. We have tried to map the most significant 
concerns. For example, one concern relates to waste shipment. There 
is a risk that a no-deal exit and new customs controls could stop or slow 
down waste shipments. We would see the implications of that waste 
backing up here quite quickly. 

Another issue relates to chemicals regulation. We want to avoid barriers 
to trade and ensure that we have an effective regulatory system. We 
would not have that system in place at the point of there being no deal, 
and there are real issues about unsafe materials entering Scotland.” 

3. Based on the Cabinet Secretary’s comments, the Committee agreed, in 
the immediate term, to focus on two policy areas – waste and chemicals – and 
take evidence on these from stakeholders and the Scottish Government.  The 
session with stakeholders has been scheduled for this meeting and the Cabinet 
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Secretary for the Environment, Climate Change and Land Reform will give 
evidence to the Committee at its next meeting.   

4. The Committee asked for further information in relation to the 
environmental risks associated with EU exit in its letter to the Scottish 
Government. 

Returning powers and common frameworks 

5. Following EU exit, a significant number of new, or returning, powers 
(powers which are currently exercised at European Union level) will fall to 
Scottish Ministers.  The UK and devolved governments agree that common 
frameworks – common policy and regulatory approaches – will be required in 
many of these policy areas.  The UK Government published its framework 
analysis in October 2018, this provided a breakdown of areas of EU law which 
intersect with devolved competence; it set out 82 policy areas where non-
legislative frameworks may be required and a further 24 where legislative 
frameworks may be required. 

6. A number of these fall within the Cabinet Secretary for the Environment, 
Climate Change and Land Reform’s remit. 

7. The Committee will discuss the implications of common frameworks on 
the Scottish Parliament’s devolved legislative competence with Colin Reid, 
Professor of Environmental Law at Dundee University, at its next meeting.  The 
Cabinet Secretary for Government Business and Constitutional Relations will 
give evidence alongside the Cabinet Secretary for the Environment, Climate 
Change and Land Reform following Professor Reid’s evidence. 

8. The Committee also asked for further information in relation to common 
frameworks in its letter to the Scottish Government. 

Environmental principles and governance 

9. The Committee agreed to return to this issue after the Scottish 
Government’s consultation has concluded in May.  The Committee has, 
however, asked for clarification on a number of points in relation to this issue in 
its letter to the Cabinet Secretary. 

Committee clerks 
Environment, Climate Change and Land Reform Committee
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Annexe A 

Letter from the Convener of the Environment, Climate Change and Land 
Reform Committee to the Cabinet Secretary, 4 April 2019 

At its meeting on 5 March 2019, the Environment, Climate Change and Land 
Reform Committee agreed to take evidence from Ms Cunningham in relation 
to the impact of the UK’s withdrawal from the EU on environmental issues.  
This has been scheduled for 30 April.  In addition, the Committee agreed to 
invite the Cabinet Secretary for Government Business and Constitutional 
Relations to give evidence to speak in more detail on the exit process in more 
general. 
 
The Committee agreed to take evidence from a range of stakeholders in the 
specific policy areas of waste and chemicals on 23 April.  This session will 
inform members ahead of discussions with Ms Cunningham on 30 April. 
 
The Committee also agreed to write to the Scottish Government to follow up 
on a number of issues.  The Committee will also pursue many of these issues 
at its meeting with stakeholders on 23 April. 
 
ENVIRONMENTAL RISKS ASSOCIATED WITH EU EXIT 
 
On 4 December, Ms Cunningham set out a number of areas of concern about 
Scotland’s “day 1 readiness in the event of there being ‘no-deal’”.  These 
focused on trade and customs rules and their impact, in particular, on waste 
shipment, chemicals regulation and, more generally, keeping supply chains 
moving.  She also raised the issue about the enforcement powers of public 
bodies. 
 
As you will be aware, the Committee has been concerned about the 
‘operational readiness’ of, and the level and extent of engagement with, those 
public bodies and agencies tasked with exercising additional functions as a 
result of EU exit throughout our consideration of ‘no deal’ statutory instruments. 
 
It would be helpful if you could provide an update on the environmental 
risks associated with EU exit that Ms Cunningham identified on 4 
December in relation to trade and customs rules and their impact, in 
particular, on waste shipment, chemicals regulation and supply chains.  
It would also be helpful if you could provide information about what the 
Scottish Government has put in place to alleviate these risks. 
 
In particular, it would be helpful to have information about— 

• What ‘no deal’ contingency planning the Scottish Government is 
engaged in with the chemicals and waste sectors (including 
operational readiness of the UK REACH system and including 
assessments of what resources will be required to implement ‘no 
deal’ plans e.g. funding and extra staffing for statutory agencies).   

• Whether the Scottish Government is satisfied that the arrangements 
in place for chemicals regulation in case of ‘no deal’ have addressed 
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concerns about unsafe materials potentially entering Scotland or if 
there are outstanding concerns.  

• Any environmental or economic impact assessment or other 
analysis of EU-exit related risks that have been undertaken or 
commissioned by the Scottish Government regarding the 
chemicals and waste sectors.  

• Any trans-frontier waste shipment or other waste handling issues 
that have been raised or identified by Scottish Government as being 
particularly relevant to waste flows, businesses or ports in 
Scotland. 

 
In relation to broader environmental risks of EU exit with regard to 
chemicals and waste (i.e. beyond ‘no deal’ risks), it would be helpful if 
the Scottish Government could provide information on the progress 
made on the transposition of revised EU Directives under the Circular 
Economy Package which the Scottish Government updated the 
Committee on in its letter in January 2019 regarding the Waste 
(Miscellaneous Amendments) (EU Exit) Regulations 2019. In particular, 
whether there are any agreed or indicative timescales for publication of 
any analysis or consultation.  
 
COMMON FRAMEWORKS 
 
In December, Ms Cunningham stated that “conversations have been going 
ahead” in relation to frameworks on chemicals; waste and producer 
responsibility; ozone-depleting substances and fluorinated gases; emissions 
trading scheme; and two on environmental quality. 
 
It would be helpful if you could confirm which common frameworks (from 
those 24 where frameworks are likely to require legislative elements set 
out in the UK Government’s framework analysis) fall within Ms 
Cunningham’s remit.   
 
In addition, of these common frameworks which fall within Ms 
Cunningham’s remit, it would be helpful to have information about— 

• All policy areas where framework discussions are progressing; 

• Any policy areas set out in the framework analysis where framework 
discussions are not progressing; and the reasons for this; 

• Whether any decisions have been taken about whether a legislative 
basis is required for any frameworks; 

• What timescales are framework discussions working to; 

• What level of stakeholder engagement is being undertaken in 
relation to each framework discussion;  

• What level of parliamentary engagement will be undertaken and 
when; 

• How the Scottish Government will ensure environmental principles 
are upheld in the common framework discussions with the UK 
Government; and 



ECCLR/S5/19/12/1 

5 

• The Scottish Government’s current position on the need to ‘keep 
pace’ with minimum EU environmental standards and whether there 
is any agreement on regulatory alignment with the UK Government   

 
Ms Cunningham subsequently updated us in relation to chemicals (letter dated 
7 February 2019 following up on issues raised by our consideration of the 
REACH SI notification).  You stated the intention to agree “a small number of 
joint policy principles” and “a Memorandum of Understanding laying out the 
scope of the framework, terms of governance and approach to dispute 
resolution”. 
 
Can you confirm whether the Memorandum of Understanding means the 
proposed framework on chemicals will not have a legislative basis?   
 
What are the implications of this framework not having a legislative 
basis?   
 
When do you expect the Memorandum of Understanding to be finalised 
and made publicly available? 
 
Ms Cunningham also recently updated us about the discussions for a 
replacement emissions trading scheme (letter dated 1 March 2019 in relation 
to the UKG and devolved administrations ministerial forum on energy and 
climate change).  You set out the range of options for a longer-term alternative 
to the ETS and the differing level of Scottish Government’s support for these. 
 
It would be helpful if you could provide an update on the status of the 
discussions about the replacement for the ETS. 
 
REPLACEMENT FOR EU FUNDING 
 
We had a lengthy discussion with Ms Cunningham and the Cabinet Secretary 
for Rural Economy on 4 December about the UK and Scottish governments 
replacing the funding streams to which the UK will no longer have access when 
it leaves the EU. 
 
It would be helpful if you could provide further information about— 

• progress in securing a commitment from the UK Government for 
replacement EU funding; 

• discussions with the UK Government about the shared prosperity 
fund and, in particular, information about its value, what it would 
cover and how applications would be made; and 

• the Scottish Government’s own intentions in relation to funding for 
climate and biodiversity projects and R&D spending post EU-exit. 
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ENVIRONMENTAL GOVERNANCE AND PRINCIPLES 
 
The Cabinet Secretary will be aware of the Committee’s recent work and 
strong interest in this area.  The Committee notes the Government consultation 
and will consider this further after the consultation has concluded. 
 
The Committee calls on the Government to publish a summary of 
responses at the earliest opportunity and highlights its intention to 
consider this document in detail. 
 
The Committee would also welcome further information about— 

• What is the Scottish Government’s timetable for taking this issue 
forward after the consultation closes? 

• How the Scottish Government is engaging with stakeholders as part 
of this consultation? 

• To what extent is there a ‘governance gap’ in the interim between 
withdrawal from the EU and new structures being in place, including 
in the event of a ‘no deal’? Is the Scottish Government considering 
the need for transitional arrangements? 

• The consultation does not mention the UK Government’s process 
of establishing an Office of Environmental Protection via its Draft 
Environment (Principles and Governance) Bill or suggest that a UK-
wide body is amongst the range of options. Has the Scottish 
Government ruled out the possibility of a UK-wide body as an option 
for addressing post EU-exit governance gaps?  

• Could the Scottish Government update the Committee on its current 
assessment of the interaction of the Draft Environment (Principles 
and Governance) Bill with devolved competence and which 
provisions of the Bill would apply to Scotland? 

 
The Committee notes that many of the issues it has taken a close interest in – 
including environmental principles and governance and the Scottish 
Government’s ability to ‘keep pace’ with EU environmental legislation and 
standards – will ultimately depend on the way in which the UK leaves the EU.  
Crucially, the common frameworks agreed with the UK Government and trade 
agreements agreed by the UK Government will determine the extent to which 
the Scottish Government can make these policy decisions. 
 
The Committee looks forward to a detailed discussion with the Cabinet 
Secretaries on this matter on 30 April. 
 
As set out at the start of this letter, it would be helpful if a response could be 
provided before you give evidence to the Committee.  I would be grateful if you 
could respond, therefore, by Tuesday 16 April. 
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Annexe B 

Letter from the Cabinet Secretary for Environment, Climate Change and 
Land Reform to the Convener, 17 April 2019 

Dear Gillian, 
 
Thank you for your letter of 4 April to me and to Mr Russell in relation to the 
impact of the UK’s withdrawal from the EU on environmental issues. I look 
forward to appearing before the Committee on 30 April to provide more detail 
on the questions that you have raised and to set out the action that I have taken 
across my portfolio to protect Scotland’s interests and continue to deliver our 
commitment to the highest levels of environmental protection, despite the 
challenges of Brexit.  
 
In the meantime, I have set out below a high level response to a number of the 
Committee’s questions. 
 

Environmental risks associated with EU exit 
 
I have carried out intensive planning and preparation for the possibility of a No 
Deal EU Exit, working closely with public bodies including SEPA. This has been 
underpinned by detailed work to identify and mitigate the risks that may arise. 
Clearly, while the risk of a No Deal exit has been delayed by the agreement 
reached at the European Council on 10 April to extend Article 50, we must retain 
our planning for all possible outcomes after 31 October 2019. 
 
As I set out for the Committee in December, I have prioritised those areas that 
would be most heavily impacted, including waste shipment and chemicals 
regulation. As well as working with Parliament to ensure a functioning statute 
book in the event of a No Deal Exit, I have also established mechanisms to 
manage potential real world impacts, including plans to support No Deal 
contingency work, if required. While we have put a great deal of care and effort 
into our preparations, however, the Scottish Government is not able to mitigate 
completely all of the impacts that may arise.  
 
Waste 
 
In relation to waste, as the Committee are aware, I have ensured that legislation 
is in place to allow the continuation of powers to regulate the waste sector, and 
I have worked with Defra and SEPA to ensure that current permits remain in 
place to minimise the impacts on the export of waste. SEPA is fully prepared to 
provide advice and support to waste operators facing market disruption, and is 
alert to the possibility of, and the need to deal with, any increase in 
environmental crime that might arise. My officials are maintaining contacts with 
Defra and the other Devolved Administrations and are in close contact with 
stakeholders. We will continue to monitor changes in the waste market, and 
any particular difficulties arising.  
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It is anticipated that the day one impact of a No Deal EU exit on waste services 
in Scotland would be modest. While our information is that bulk exports of waste 
from Scotland do not go through Dover or Folkestone, any disruption in these 
ports could have impacts across the UK. There are also potential impacts from 
any changes in tariffs and currency values (and concomitant cost increases), 
and if significant vacancies arise in the sector as a result of the departure of EU 
nationals and inability to hire replacements. The effect of these factors could be 
changes in the operation of the waste market, and waste flows, over time with 
the possibility of some level of disruption until the markets stabilise again. 
These changes could affect the mainstream waste market but are perhaps 
more likely to impact on specialist markets where alternative treatment options 
are limited. 
 
Chemicals 
 
In order to mitigate the effects of a No Deal Exit in relation to chemicals, I have 
been working with Defra and the Health and Safety Executive, including to 
ensure that priority legislative deficiencies have been fixed ahead of a possible 
No Deal Exit.  
 
I consider the likelihood of significant disruption occurring to be low in the short 
to medium term, and am satisfied that new UK regulatory arrangements will be 
in place upon exit day that will draw on existing expertise and resources to 
provide an acceptable level of regulation.  In a No Deal Exit, a UK REACH IT 
system will be put in place by Defra to provide continuity for UK businesses, 
which will replicate critical functionality of the EU REACH IT system.  Whilst 
Defra remain confident that the UK REACH IT system will be in place for day 
one, contingency plans have also been agreed to ensure essential industry user 
functions can be undertaken at the point of exit.  
 

Common frameworks 
 
The Committee asked for an update on the progress of discussions on the 
common frameworks which fall within my remit.  As I explained to the 
Committee in December, there are four areas falling within my portfolio that 
have been proposed by the UK Government for possible legislative 
frameworks: chemicals, waste and producer responsibility, ozone depleting 
substances and F-gases, and the EU Emissions Trading Scheme (EU ETS). In 
addition, there are legislative frameworks proposed in three other areas where 
the Committee also has an interest, but which fall primarily under the rural 
economy portfolio: fisheries management and support, animal health and 
welfare, and agricultural support.  
 
Discussions are ongoing at official level in relation to these frameworks, in line 
with the principles agreed by the Joint Ministerial Committee in October 2017, 
and without prejudice to ongoing negotiations on EU Exit. Officials are now 
entering the next, third phase, and considering wider stakeholder engagement 
and consultation.  
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In April 2019, the UK Government published a report which sets out both the 
progress made to date as well as a revised analysis of the framework policy 
areas. This report has been drafted in such a way as to respect the different 
views and priorities across the administrations.  The Scottish Government has 
welcomed the report on this basis and is mindful of the need to provide 
information to respective parliaments and wider stakeholders about frameworks 
progress. 
 
All four UK administrations are developing policy on maintaining the four EU 
environmental principles after any EU Exit. On 5 April, Mr Russell set out the 
Scottish Government’s intention to bring back the provisions on keeping pace 
with EU law in new legislation and to putting in place the legislative and 
institutional arrangements that will be required in maintaining the role of 
environmental principles in developing future Scottish environmental policy and 
legislation.  We will be happy to discuss these issues further at the session on 
30 April.   
 
In relation to chemicals, officials are discussing with the UK Government and 
other Devolved Administrations a possible common framework, as well as 
interim contingency arrangements for the possibility of a No Deal Exit. In 
relation to immediate arrangements, a Memorandum of Understanding is no 
longer anticipated. Instead officials expect to produce an Interim Official Level 
Agreement to support the UK’s regulatory system. This agreement will be kept 
under review as it is expected to require some flexibility as the UK adapts to the 
post EU-exit landscape and therefore will not have a legislative basis. I believe 
a non-legislative agreement is the most appropriate course of action at this 
time. 
 
In relation to EU Emissions Trading Scheme (EU ETS), Ministerial discussions 
are continuing with the UK Government and Devolved Administrations and 
have focused on a UK ETS linked to the EU ETS, which is the UK Government’s 
preferred option. I have previously written to the UK Government stating that 
the Scottish Government’s preference is to remain in the EU ETS, however, if 
this is not possible then our preference is a UK ETS linked with the EU. 
 
Officials are preparing a consultation on the design of a linked UK ETS which 
would need to be ready for implementation by January 2021 (at the end of 
Phase III of the EU ETS, when the UK would be due to leave). However, the 
UK Government has not yet formally sought my consent to the consultation 
being published, nor provided the necessary assurances on outstanding issues 
around governance of the UK ETS, innovation funding for industrial 
Decarbonisation, and our significant concerns that a reserved carbon tax could 
still become a long term alternative to the EU ETS, in spite of UK Ministerial 
statements that a linked UK ETS is the preference.  Until I have received 
assurances from the UK Government on these issues, I cannot consent to the 
consultation being published.  I will continue to keep the Committee informed 
on progress in these discussions, given the significant proportion of our 
emissions covered by the EU ETS.  
 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/792738/20190404-FrameworksAnalysis.pdf
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There are a number of outstanding areas where further Ministerial discussion 
is needed, covering the climate aspects of my portfolio that are within existing 
EU legislative provisions under the umbrella of the EU’s ‘2030 climate and 
energy framework’ (also linked to the ‘Clean Energy for All Europeans’ 
package).  This includes climate instruments such as the Effort Sharing 
Regulation (as well as the Emissions Trading System Directive), the EU and 
UK joint fulfilment of pledges under the Kyoto Protocol and Paris Agreement, 
and energy instruments such as the Renewable Energy Directive, Energy 
Efficiency Directive, and the overarching Governance of the Energy Union & 
Climate Action Regulation.   
 
I am working jointly with the Minister for Energy, Connectivity & the Islands to 
ensure that future governance in these areas is discussed at Ministerial level 
with UK and devolved administration counterparts, before any decisions are 
taken on the need for any common frameworks, given the complex mix of 
devolved and reserved powers, and importance of ensuring accountability to 
devolved governments and legislatures. I am happy to keep the Committee 
updated on these discussions 
 

Replacement for EU funding 
 
The Committee asked for an update on the progress of discussions with the UK 
Government on replacing EU funding following exit.  
 
As the Committee are aware, in the event of a No Deal EU Exit, the UK 
Government has guaranteed funding to cover EU projects and programmes 
until the end of the 2014-20 budget round. The Scottish Government has 
confirmed that it will be passing on the extended UK Government EU funding 
guarantees in full to Scottish stakeholders to provide stability and certainty for 
key sectors of the Scottish economy, provided we are given the full means to 
do so, and we will continue to press the UK Government on details of how this 
will operate in practice.  
 
However, I am concerned by the UK Government’s position on the proposed 
Shared Prosperity Fund as talks have not progressed. The UK Government has 
yet to provide details of the consultation that was promised in Autumn of last 
year or participated in any meaningful engagement with the Devolved 
Administrations on this matter. 
 
Loss of EU funding poses a significant risk to environmental objectives, not only 
in terms of financial impact but also due to consequential the potential losses 
of networks, expertise and data which we currently gain from participating in 
EU funding projects. Offiicials are working with public bodies to review the 
precise impact of the loss of EU funding, and the Scottish Govnernment is 
continuing to the press the UK Government in relation to the Shared Prosperity 
Fund.  
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Environmental governance and principles 
 
Once the current consultation on Environmental Principles and Governance in 
Scotland closes on 11 May, the Scottish Government will consider the 
responses and set out a timetable for the development of policy for future 
environmental principles and governance in Scotland. As set out above, we will 
put in place the legislative and institutional arrangements that will be required. 
We will look for early opportunities to legislate, taking account of the results of 
the current consultation exercise and any further consultation that might be 
needed. If arrangements are required during a transitional period, or under an 
exit without a withdrawal agreement, we will design interim arrangements that 
reflect our policy established through this consultation. 
 
On the 4 February, the Chair of the House of Commons Environmental Audit 
Committee invited the Scottish Government to submit evidence to the 
Committee’s consideration of the UK Government’s draft Environment 
(Principles and Governance) Bill. I responded to that invitation in a letter on 26 
February, setting out Scottish Ministers concerns about how the proposals in 
the Bill would interact with the devolution settlement. A copy of the letter is 
attached for your information. The Scottish Government will continue to work 
with this Parliament, the UK Government, other Devolved Administrations, our 
public bodies and stakeholders to ensure that we have effective measures in 
this area across the UK that are proportionate and respect the devolution 
settlements. 
 
I look forward to a more detailed discussion on all of these matters with the 
Committee on 30 April.  
 
Yours sincerely 
 
ROSEANNA CUNNINGHAM 
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Annexe C 

 
Letter from the Cabinet Secretary to the Chair of the House of Commons 
Environmental Audit Committee, 26 February 2019 

 
UK GOVERNMENT’S DRAFT ENVIRONMENT (PRINCIPLES AND 
GOVERNANCE) BILL 
 
Thank you for your letter of 4 February, inviting me to submit evidence to your 
Committee’s consideration of this Bill. I welcome this opportunity to set out our 
concerns about how the proposals in this Bill would interact with the devolution 
settlement.  
 
As you will know, the Scottish Government continues to believe that staying in 
the EU is the best option for Scotland and the whole of the UK. However, as a 
responsible government, we have to prepare for all outcomes. The Scottish 
Government is committed to maintaining or exceeding EU environmental 
standards in any future outside the EU. I recently launched a consultation paper 
on Environmental Principles and Governance for Scotland, to work towards 
proportionate and effective measures to help us to achieve our environmental 
objectives. It is important that we design measures that fit with existing Scottish 
institutions and that ensure we can meet any existing or new international 
commitments, including those relating to a future relationship with the EU. The 
Scottish Government will continue to work with UK Government and the other 
devolved administrations to ensure that we have effective measures in this area 
across the UK.  
 
Defra has kept my officials informed of its developing thinking on the measures 
in the Draft Environment Bill, and there has been engagement already on 
devolution issues. I have had the opportunity to set out, at a high level, these 
issues to Ministerial colleagues at the inter-ministerial group meetings with 
Defra and other devolved administrations on Brexit issues. I continue to have 
two areas of outstanding concern with respect to the interaction of the proposals 
in the Bill with the devolution settlement. The first of these relates to the 
geographical scope of the proposals on environmental principles. The second 
concern is about the intention and effect of the proposed powers of the Office 
for Environmental Protection’s role with respect to devolved public authorities.  
 
Underlying both of these concerns is the UK Government’s intention for the Bill 
to provide for those aspects of environmental policy that are not devolved, as 
well as for England only functions. It would greatly help to resolve these matters 
if the UK Government could be more explicit about the nature of these reserved 
areas of environmental policy. As you will be aware, the UK Government has 
stated that it believes that there is no need for an LCM with respect to any of 
the measures in the draft clauses it has published. 
 
Turning first to the environmental principles provisions, these are given a UK 
scope in the Bill, and are intended to cover the responsibilities of UK Ministers 
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– which would extend to the development by UK Ministers of policy and 
legislation with respect to Scotland. The UK scope stands in contrast to other 
parts of the Bill where either provisions do not extend to Scotland or there has 
been an attempt to carve out devolved matters. In his letter to me of 18 
December 2018, the UK Secretary of State stated that “the Devolved 
Administrations will, should they wish, be able to develop their own principles 
and legislative framework to replace those in the draft clauses in their own 
territory.” It follows that the UK Government accepts that it is within the 
competence of the Scottish Parliament to replace the set of principles given in 
the Bill, with respect to UK Ministers consideration of new policy and legislation 
as it affects Scotland. It is, therefore, difficult to understand why these 
provisions would not require the consent of the Scottish Parliament. 
 
On the question of the powers of the Office for Environmental Protection (OEP) 
in relation to Scottish public authorities, the accompanying papers to the draft 
clauses say “this means that bodies in Northern Ireland, Scotland and Wales 
responsible for implementing environmental law will not be covered by the remit 
of the OEP in respect of devolved matters. If, however, they were responsible 
for implementing environmental law in respect of any reserved matters, they 
would fall under the definition of ‘public authority’ and therefore be within the 
remit of the OEP in respect of those reserved matters.” Environmental law is 
defined in the draft Bill as law primarily concerned with the protection of the 
environment. Any law that could be made by the Scottish Parliament is 
excluded. Given that the definition of environmental law in this Bill so closely 
matches the “purpose test” for judging whether a measure is devolved, it is 
difficult to understand the scope of these OEP powers. I think that it would be 
helpful if the UK Government could give examples of situations that these 
provisions would cover, and compare these new arrangements with what is 
currently in place. 
 
I am copying this letter to Michael Russell, Cabinet Secretary for Government 
Business and Constitutional Relations. 
 
ROSEANNA CUNNINGHAM 
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